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Dr Ron Wese
Introduction
Australia has the third largest Exclusive Economic Zone (l°
648 250 km2) however overall commercial fisheries production
is ranked relatively low in comparison with many other nations
(240,000 metric tones per year, valued at $A2.2 billion)2. The
reason underlying this relatively low level of fisheries production
can be largely attributed to the low productivity of many marine
waters surrounding the Australian coastline and a legal regime
that is designed not only to manage fisheries, but to provide a
significant degree of environmental protection to both fishes and
their habitats.
In order to understand the current legal regime for fish and
fisheries management in Australia, it is useful to consider some
aspects of the historical developments of the nation. In this paper,
some key historical factors that have had a lasting impact on the
L L)r Ron West is Associate Professor in the School of Biological Sciences,
University of Wollongong, Australia. He has had extensive experience in
Ihe rield of fisheries management and research in both government and as
an academic, and is currently involved in several large international fisheries
research projects. Dr West is a member of the Australian National Centre
for Ocean Resources and Security (ANCORS), which is a centre of excellence
in oceans governance and maritime security knowledge services in Australia.
2. ABARE. 2008. Australian Fisheries Statistics 2007. Australian Bureau of
Agricultural and Resource Economics (ABARE), June 2008. Available online
at: http://www.abareconomics.com/interactive/O8afs-iune/index.html
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management of Australian fisheries are reviewed and the current
legal regime within for the protection and exploitation of fishes
is then examined, at the national and state (provincial) levels of
government.
A Brief History of Early Fisheries in A llstralia
For at least the past 40,000 years, the continent of Australia
has been occupied by aboriginal or indigenous peoples. Australian
aborigines have a long history of use of the coastal fishery
resources, particularly around the shallow inshore areas, such as
bays, rivers and lakes. Mounds of shells known as middens, and
some dating back thousands of years, are a common sight around
the entire Australian coastline, and are evidence of the collection
and consumption of bivalves (such as pipis and cockles) and
other shallow water fisheries species. Many aboriginal communities
have been reported to use spears, fish traps and nets to capture
schooling fish, turtles, dugongs and larger prey. In some regions
along southern NSW, there are reports of the indigenous communities
training killer whales (orcas) to assist in locating and hunting whales.
One interesting aspect of the indigenous fisheries in northern
Australia is that there is some evidence that there existed a trade
in sea-cucumbers, and possibly other fish products, between some
aboriginal communities and visiting sea-farers frol11 the north.
This trading is likely to have been going on for several centuries
before European colonization of Australia, which occurred in
1788. These sea-cucumbers collected and dried by indigenous
communities in northern Australia are thought to have been traded
through a network of south-Asian countries, ending up as far
away as China. The long history of indigenous fishing has led
to the recognition of indigenous property rights that have been
accepted in some parts of Australia. These indigenous rights are
always difficult to establish in current law, as they often depend
upon the ability of the indigenous people providing proof of
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continuous and on-going traditional use of the fishing resource.
In many parts of Australia, these indigenous fishing rights are
therefore considered to have been "extinguished", as the original
aboriginal communities in particular areas have been moved and
their traditional practices halted, after European occupation.
British Rule in Colonial Australia
The colonization of Australia by the British was somewhat
piecemeal in that a number of separate penal settlements were
established around the coastline3 . The first ofthese was the colony
of New South Wales, established at Sydney Cove (1788) under
the supervision of a Governor who reported directly to the British
Government. As further penal settlements were established,
eventually separate Colonies were established and given some
limited form of self-government, under various Acts of the British
Parliament4• In 1855, the first self-governing Colonial parliament
was created by the New South Wales Constitution Act (1855)
and this was quickly followed with governments forming in the
other established colonies.
The Australian public has always had a particular interest in
fish and fisheries, perhaps a result of the nature of those who
emigrated from the harbours and coastal areas of England. Initially
there were few laws and controls on fishing activities, but in
1880 there was sufficient public and government concern about
the lack of control over fishing and the poor state of the fish
stocks, that a Royal Commission was held into fisheries. The
8. For detailed information refer to the timeline presented at: http://www.
1'0undin gel ocs. gov. au/timeline. asp
1. For example, the New South Wales Act 1823 which authorized the establishment
of a Legislative Council and Supreme Court in New South Wales. The
Legislative Council had the power to advise the Governor of NSW, overturn
legislation and direct the flow of local revenue and taxes.
5. Fisheries Inquiry Commission. 1880. Report of the Royal Commission 13
May 1880, NSW Legislative Assembly, Sydney.
1880 Royal Commission was held in Sydney and had the aim of
investigating "the actual state and prospects (~l the fisheries of
the Colony"5. One of the major findings of the Commission was
that fishing activities needed to be controlled much better by the
government. As a result, a new fisheries act was drafted to replace
earlier legislation. Interestingly, the objective of this proposed
legislation was to stop commercial fishing in all the waters of
the Colony and to only allow a resumption of fishing in particular
areas after it had been shown to be sustainable. As you might
expect, there was much argument about this proposed legislation
and it proved to be so unpopular with sections of the public that
it was changed dramatically before being enacted in 1881. In
fact, when enacted, the new legislation allowed fishing in all
waters of the Colony, unless fishing could be shown to be
unsustainable. The J 88 J Fisheries Act also allowed the government
to establish a board of commissioners to assist in the management
and development of fisheries. As a result, five "Commissioners
of Fisheries" were appointed in 1882. Several of these new
Commissioners were not happy with the state of the fisheries
and considered that large areas should have been reserved and
closed to fishing, to ensure the survival of the fish populations.
Some of the Commissioners were so concerned about the poor
state of the fish supplies in the Colony that they investigated
other methods of enhancing the fisheries. For example, one
Commissioner, the Honorable l.H. Want, considered that the
Fisheries Commission: "should make some efforts to save the
total disappearance of the finny tribe (that is, fish) ." but as the
establishment of closerd) fisheries was not only difficult and
unpopular, 1 thought we might try if something could be done to
create an artificial supply by fish-breeding in salt water as well
as fresh".
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l"ederation: Commonwealth of Australia
The nation of Australia was created by a federation of six
British colonies, when the British Parliament passed the
('olllmonwealth ofAustralia Constitution Act in 1900. This created
a federation of state governments, under a national system of
governance, called the Commonwealth Government of Australia6.
As a result, some major characteristics of this British heritage
remained incorporated into Australian fisheries legal regime, such
as the concepts of common law and crown property. For example,
all the lands and waters of the colonies of Australia were originally
considered to be vested in the Crown, or in other words, managed
by the government on behalf of their owners, the public. As a
result, approximately 12.5% of the Australian land mass remains
part of the Crown land reserve, and this includes most natural
waterways and foreshores. In addition, by most interpretations,
fish within Australian waters do not belong to anyone until they
are captured or at least "under the control" of a fisher. Within
Illost Australian jurisdictions fish are referred to as a "common
property" resource. Once captured by a licensed fisher, fish can
be bought and sold, essentially as private property. Fish on private
lands within constructed waters, such as within an aquaculture
farm, would not be considered as common property. In addition,
there is considered to be a "public right" to fish in all Australian
waters, however the actual activity of fishing has been highly
regulated by all Australian governments.
()ne contentious issue that has arisen from time to time has
Lh;cn the jurisdictional powers of State and Commonwealth
Clovcrnments over the sea, and hence the fish therein. Prior to
Federation, the colonies enacted legislation that was enforced in
tJwi r coastal waters which, on the basis of British precedent, was
(J, Fnel sheel 011 the Australian system of government is available at
hi Ip://www.cIfat.gov.au/facts/sys_gov.html
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considered to be to 3 nautical miles from the shore. After
Federation and despite this precedent being successfully challenged
within Britain in 1876, state legislation in Australia continued
to recognize the waters to 3 nautical miles as territorial waters
belonging to the state. However, a number of contentious decisions
of the Australian High Court led to confusion over the jurisdiction
of the States and Commonwealth in respect to territorial waters.
As a result, the Offshore Constitutional Settlement (OCS) was
agreed to in 1979-80, which provided for the establishment of
State jurisdiction over coastal waters, defined as the three-mile
territorial sea and Commonwealth jurisdiction over the waters
from 3 to 200 nm. As part of these arrangements, the Australian
Fishing Zone (AFZ) was declared, which covers the area out to
200 nm?
The OCS is a complex set of legislation and regulations that
allows for co-operative arrangements to be established between
the Commonwealth of Australia and the various States and
Territories. This means it is possible for co-operative management
of trans-boundary stocks of fishes. As a result of the OCS, any
fisheries in Australia can be managed by the Commonwealth, or
by the State or by a "joint authority" made up of State and
Commonwealth representatives. Where there is no arrangement
put in place under the OCS, the States and Territories control
fishing to 3 nm and the Commonwealth to 200nm. Importantly,
under this arrangement, with the agreement of the Commonwealth,
offshore fisheries to the 200 nm Economic Exclusive Zone (EEZ)
can be managed by a State authority. In fact, the Commonwealth
Government has limited its jurisdiction to commercial fisheries,
7. The Australian Fishing Zone (AFZ) is an area specifically established in
1979 for the purposes of managing and protecting Australia's fisheries.
Nowadays, the AFZ is considered exactly the same area as the Australian
Exclusive Economic Zone (EEZ), which was declared in 1994. They both
cover an area of approximately 10.6 million square kilometers.
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essentially rneans that recreational fisheries within the
Aust.rnlian F~[':Z are managed by State and Territorial governments.
St~veral major concepts arise from this historical perspective
on t.h(~ development of the Australian legal regime and they
l'tnnnin ext.remely relevant today, namely that:
• LJnless considered extinguished by European occupation or
usc, indigenous property rights remain throughout Australia.
'rhe extent of these property rights over fish, unless secured
thnlugh targeted legislation, will often need to be determined
on a case~by-case basis by Australian courts of law.
Fish arc considered to be a common property within the
Aust.rnlian legal regime and the right to fish is part of
cornrnon law. 110wever, the activity of fishing has been
hi ly lated by various governments within Australia,
iIH;\; t.ht; mid 1800s.
AUSlrll.lin is a federation in which the various State (or
plovi ucia I) governments have a considerable power, particularly
III to the management of natural resources, such as
fish aud f'ishcries.
• An historical disagreement over jurisdiction of the
('ornmonwcalth and State Governments was largely resolved
in 1979,80 through the Offshore Constitutional Settlement
), which was designed to provide a legislative framework
fI,r Stnw and C:ommonwealthjurisdiction within the Australian
«200 nm), particularly in respect to fisheries management.
It aII O\\lS for a flexible management regime to be implemented
ihnl is reflective of the requirements of management.
tJnder the ()CS, all recreational fisheries within the 200nm
Australian EEZ and many commercial fisheries beyond the
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3 nm "State" waters are managed by the State and Territorial
Governments.
Commonwealth Legal Regime
Introduction
The current legal regime controlling fish and fisheries in
Australia is complex and involves several Acts of parliament at
the Commonwealth, State and Territorial levels of government.
In this brief paper, a focus has been given to the legislative
arrangements at the Commonwealth and NSW levels ofgovernment,
but a comprehensive review of the legal regime throughout
Australia has recently been compiled8 .
In general, the responsibility for Commonwealth and International
fisheries currently lies with the Minister for Agriculture, Fisheries
and Forestry and is implemented at agency level through the
Commonwealth Department of Agriculture, Fisheries and Forestry
(DAFF). DAFF is responsible for developing and implementing
"policies and programs to ensure Australia's fisheries are
competitive, profitable and sustainable ", as well as for engaging
"in international fisheries issues on a bilateral, regional and
global level, in order to promote more sustainable fisheries
management practices worldwide and to achieve long-term and
commercially viable access to regional migratory and straddling
stocks for Australian fishers". DAFF is responsible for implementing
the Commonwealth fisheries legislation, however that legislation
devolves much of the day-to-day management activities to another
body called the Australian Fisheries Management Authority
(discussed below).
8. For a recent review of Australian fisheries legislation, refer to: Gullett, W.
(2008). Fisheries Law in Australia. LexisNexis Butterworths, Australia. 335
pgs.
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cd' the Inost striking features of the current legal regime
Ihe protection and exploitation of fishes within Australian
is the relationship between environmental and fisheries
laUon which has developed over the past decade. To some
I., the basis of this relationship has been to delineate the
's role as both the "gamekeeper" (i.e., the protector
01 ) and "poacher" (i.e., the developer and manager of
m~). The legal regime for fisheries within Australia tends
10 n:flect the need to distinguish between these two fundamental
III C'fisheries management" versus "environmental management")
and 1.0 keep them as independent of each other as possible. For
I'Xfllnp nntil very recently9, management of fisheries within
IllOIl\Vealth jurisdiction was placed in the hands of a statutory
IOlown as the Australian Fisheries Management Authority
(/\ A), which was considered a semi-independent body, not
d ible to government.
prinuuy piece of legislation governing fisheries in the
i\ till; C'omlnonwealth (Cwth) Fisheries Management Act
I I tilHI the associated regulations (Fisheries Management
Ions ('wth) 1992), which set out the principles and
!.mislils for management. There were three key principles
in the drafting of this legislation, namely that: "the
li>1' Ilsheries management should ensure fisheries
1'I'!Ull/I'('c'S al'c' n%ver-exploited, commercial fishing operations
C('ollomic efficiency in fisheries, fishers are able to make
11 P1l!'fI!C'llt to the community for the right to exploit a public
I'C'S0 II I'CC' Ii>r pl'ivate gain without reducing the profitability of
tate and Territorial
and fisheries in
s of parliament at
Is of government.
to the legislative
lelS of government,
egime throughout
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rworths, Australia. 335
o. Iii IIH' Fisheries Legislation Amendment (New Governance Arrangements
fIll Ihe Auslralian Fisheries Management Authority and Other matters) Act
c1l1ri lied Ihe role of AFMA, making it directly responsible to the Minister
1'01' AgriclIlllIre, Fisheries and Forestry.
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fishing operations and Commonwealth fisheries are managed on
the most efficient and effective basis."IO
As a means of implementing the Fisheries Management Act,
a second Act known as the Fisheries Administration Act (Cwth)
was passed in 1991, which established the Australian Fisheries
Management Authority (AFMA) as the statutory body responsible
for implementing' fisheries management at the national level. In
combination, and with associated regulations, these two
Commonwealth Acts have resulted in:
• The identification of distinct fisheries as management "units".
These are generally defined as a set of common activities
for management purposes, and may relate, for example, to
a particular fish species, fishing method or area of water,
or a combination of these factors.
The issuing of Fishing Permits and the collection of fees
related to transactions dealing with Statutory Fishing Rights
(see below). These application and license fees are used to
offset the cost ofAFMA in managing the commercial fisheries.
• The establishment of Management Advisory Committees
(MACs) for each fishery, as the primary contact with fishers,
to assist in the development and operation of management
plans and to monitor and advise on the status of a fishery.
The membership of the MACs is dependent on the particular
fishery in question but generally has industry, government
and NGO representatives.
• A transition from traditional input methods of fisheries
10, See: Australian Government. 1989. "New directions for Commonwealth
fisheries management in the 1990s : a government policy statement, December
1989" Australian Government Publishing Service, Canberra.
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I.n the Fisheries Legislation Amendment (New Governance
for the Australian Fisheries Management Authority
MalleI'S) Act (Cwth) made changes to the management
1\ bringing it more closely under the direction and
ment and the responsible minister. It allowed
intlnent of a Chief Executive Office (CEO) and of
of Fisheries, with the authority to implement the
(Hlwealth fisheries acts and regulations. A major
(litho internal operation and organizational framework of
F A 19 cIHTentiy underway and is expected to be completed
fwunolllliealt/t Managed Fisheries
are currently about 20 fisheries within Commonwealth
I I ion that have been declared and that are managed by
AFMA II, Tilege fisheries are defined on the basis of area, method
captured, or a combination of these factors. For most
fisheries, a Management Advisory Committee (MAC)
cstablished 12 , and a Fishery Management Plan (FMP)
dvisory Committees
contact with fishers,
ltion of management
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fl. FOI full current listing, please refer to:
hII p: /Iwww.aflna.gov.au/fisheries/fisheries_index.htm
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is available. The Fisheries Management Act 1991 (Cwth) provides
guidelines for the function and content of FMPs 13, as well as the
three major objectives of the management process:
"A plan of management for a fishery is to set out:
(a) the objectives of the plan of management; and
(b) measures by which the objectives are to be attained; and
(c) performance criteria against which, and time frames within
which, the measures taken under the plan of management
may be assessed."
In addition, the FMP sets lip the how the fishery will operate,
including: issuing of Statutory Fishing Rights; rules within the
fishery; fishing gears and areas fished; the entitlements and
obligations offishers; and, any specific environmental requirements
that may apply. Once finalized and accepted by the responsible
Minister, FMPs are gazetted by the Commonwealth Government
and become part of the operation of the Fisheries Management
Act 1991. FMPs can only be amended or revoked by AFMA or
at the request of the responsible Minister.
As an example, commercially fishing for Southern Bluefin
Tuna (SBT) either within the Australian Fishing Zone, or by an
Australian vessel on the high seas, is managed under the Southern
Bluefin Tuna Fishery Management Plan (1995)14. This FMP
includes provisions related to ESD and the Precautionary Principle:
"In managing the SBT Fishery under this Plan, AFMA will pursue
the objective ofensuring that the exploitation offisheries resources
and the carrying on of any related activities are conducted in a
12. A reVIew of the role and composltlOn of most committees within the
management framework of AFMA is currently being undertaken.
13. See: Division 2 -Plans of Management, Cwth Fisheries Management Act 1991
14. The current Southern Bluefin Management Plan is publicly available at:
http://www.afma.gov.au/fisheries/tuna/sbt/publications/default.htm
1111 I RliOIME FOR TilE PROTECTION AND EXPLOITATION 117
01 II II WITII SPECIAL REFERENCE TO AUSTRALIA
)91 (Cwth) provides
IPs l3, as well as the
mcess:
o set out:
nent; and
to be attained; and
d time frames within
Jlan of management
('0/1,\1811'111 \vllh Ihe principles of ecologically sustainable
olld Ihe exercise of the precautionary principle, in
, Ihe' lIec'd 10 have regard to the impact of fishing
011 11011 largel species and the long term sustainability
IIIIII'IIIC' cnvironment."
In uddit iCll1, the liMP sets up a research plan and data gathering
which is aimed at meeting the need of the MAC in
tlll: essential information required for setting fishing
Srrr. The aim of this research is to:
l'crij)), analyse and manage data relevant to the
oj'lhe SET Fishery, including data about catch
and biological, ecological, economic and
dala; and,
olld Implement, within 12 months after the commencement
olld rcview every 2 years, a data strategy to:
liMP are also subject to environmental assessment and
the appropriate Commonwealth environment agency
below).
dOlo/i'oll! 'at sea' research activities, fishery observer
(see subclauses 24.6, 25.2 and 26.2), bycatch
IIUI/llrorill,l'. programs, ecologically related species monitoring,
relaled monitoring, size monitoring, landing and
mOlliloring and a catch certification scheme".
'or Southern Bluefin
;hing Zone, or by an
:d under the Southern
(1995)14. This FMP
~cautionaryPrinciple:
111, AFMA will pursue
offisheries resources
's are conducted in a
fishery will operate,
lts; rules within the
1e entitlements and
lmental requirements
:l by the responsible
l1wealth Government
sheries Management
~voked by AFMA or
'WIWiiWI wealth Fisheries Assessments
,t committees within the
ing undertaken.
:'ies Management Act 1991
is publicly available at:
ons/default.htm
CHlllined above, the vast majority of Commonwealth fisheries
IHlV(7 ilil associated Fishery Management Plan, outlining the
ob,.lc'c'lives or lnanagement and the performance criteria that will
ndopted. One outcome of the setting of performance criteria
15. CSIRO: Commonwealth Scientific and Industrial Research Organisation.
International fishing arrangements
which must be reported against on a regular basis, is the necessity
for fisheries research, data gathering and analyses. Funding for
this research is derived from both industry and government
allocations.
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Fisheries research may be carried out by Commonwealth
agencies such as the CSIR015, Bureau of Rural Sciences (BRS)
or by State government fisheries research agencies. The outcome
of this research is usually to produce Fishery Status Reports,
which provide updated information on the current and historical
status of the fisheries as a whole, as well as individual species
(both target and non-target). In many cases, Commonwealth
fisheries have also established Resource Assessment Groups
(RAGs) that review the available research information about a
fishery and make recommendations to the Management Advisory
Committees. In this way, fisheries assessments are used to adjust
quotas or indeed, if required, to alter the management operational
arrangements of the fishery.
The Fisheries Management Act 1991 (Cwth) also gives AFMA
a role to play in managing international fishing activities, including
keeping a register of Australian fishing vessels that fish outside
the Australian Fishing Zone (AFZ). For example, the Act applies
to Australians and foreigners fishing on Australian licensed
vessels, outside the AFZ. If this fishing activity is carried out
as part of a declared fishery (such as the SBT Fishery) then the
Fishery Management Plan can provide the rules, conditions and
catch restrictions both inside and outside the AFZ. AFMA also
controls access to AFZ by foreign fishing vessels. Although some
foreign fishing vessels were licensed to fish in the AFZ in the
1980s and 1990s, the AFZ is now considered to be fully fished
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I eOllllnercial fishing vessels. Negotiations and bilateral
IHint with Papua New Guinea and Indonesia have allowed
lorms Id' traditional fishing in restricted areas within the
Ii) t'!lnliIHle,
/nt~:tmnlmlUl Agreements and Fisheries Management Organ-
IHllll hai) been a strong advocate for international action
Ilnl oVI'rlishing and to address environmental impacts on
IIllHllH' ellvironrnent, and as a consequence is party to a
rllllllill nl Illl!)rnational agreements that impact on fishes and
II Illdll.~jtriesJ6. Some of these international instruments,
h Ihl' I. )lli!L'd Nations Convention on the Law of the Sea
j %lml IIJI,': 1,'AO Compliance Agreement, impose legal
PL1 lUlffi.iPtIOllH tlwl ll'late to fisheries and fishing. Other international
1I11IH'nt lith ns the FAO Code of Responsible Fishing (1995),
iHHllllmln In general, these international agreements are
llHi Iwlional government through the Commonwealth
llllillt or Agriculture, Forestry and Fisheries (DAFF) with
Ifl 01 (illHill! IiI' Australian Fisheries Management Authority
( I A) Intl'rnntional instruments that have legal obligations
HII' implt,:mt'nkd through domestic legislation and again are
IlHW nl llll ag,ency level by DAFF or AFMA. Australia also
lal Ion on a number of international bodies responsible
Hn IIHl Ing III ig,ratory and trans-boundary fish stocks, such as:
i ('pwmisi,;ioll for the Conservation of Southern Bluefin Tuna
If, llIPHI 1\'1'\':111 review of the impact of international environmental
!.Hiljl011Iil 011 Ihe Australian fisheries industries is: Tsamenyi, M. & McIIgorm,
jilll(J, "lllll:l'IIatiol1al Environmental Instruments - their Effect on the
rlrihllllL Indw11ry (2 nd Edition)". Fisheries Research and Development Corporation
(11< Ill') ({l:poli. Published by Dominion Consulting Pty. Ltd., Hurstville,
I'J W, AW1lrnlia. 70 pp.
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(CCSBT)
• Indian Ocean Tuna Commission (IOTC)
• Western and Central Pacific Fisheries Commission (WCPFC)
• Pacific Islands Forum Fisheries Agency (FFA).
Environmental Legislation Affecting Australian Fisheries
With the general adoption of the principles of Ecologically
Sustainable Development1? (ESD) within the Australian fisheries
industry in 1992 and the adoption of the Australian Oceans
POlicy 18 in 1998, environmental legislation has become increasingly
more important in the management of Australia's fishes and
fisheries. As a result of these and other environmental developments,
the Principles of ESD have often been incorporated directly into
fisheries legislation. For example, the Fisheries Management Act
1991, instructs AFMA to perform its functions in accordance
with the principles of ESD (Section 3) and further, defines these
principles in Section 3A:
• "Decision-making processes should effectively integrate both
long-term and short-term economic, environmental, social
and equity considerations;
If there are threats ofserious or irreversible environmental
damage, lack offull scientific certainty should not be used
as a reason for postponing measures to prevent environmental
degradation;
The principle of inter-generational equity-that the present
17. Commonwealth of Australia. 1992. Part 2, Chapter 2: Fisheries Ecosystem
Management. In "The National Strategy for Ecologically Sustainable
Development". AGPS, Canberra.
18. Commonwealth of Australia. 1998. "Caring, understanding, using wisely,
Australia's Oceans Policy (Vol 1)". AGPS, Canberra.
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III nt!optioll of the principles of ESD within governments
In lilt' development of various guidelines for the application
IHllh'iples into fisheries management (for example, see:
rislll;ries-csd.com). In addition to the adoption of
I 1ll1nvillul prillciples, such as ESD and ecosystem management,
I led lllillwgcrs and within the fisheries legislation itself,
olp,ovcrnment and other forms oflegislation, specifically
llll/fllll'IllHI legislation, have added further protection to
nd IHII ludlCS and their habitats, and created a further complexity
III III I I ime of governing fisheries.
II
II I'lH
I IlV irollment Protection and Biodiversity Conservation
I 1'° (1999) is the major environmental legislation at
IOfWI level, and this Act has had a major impact on the
lHlllHluPllllCll1 of fish and fisheries within Australia. As a result
loP IH' Act, commercial export of regulated wildlife and
products may only occur if the specimens have been
froll) an approved source (captive breeding program,
illllviuJ propagation program, aquaculture program, wildlife trade
'uity-that the present
ersible environmental
ty should not be used
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derstanding, using wisely,
~rra.
ill Milll<lgcmcllt Act (Commonwealth) 1991, as amended up to 2008.
101 (1lIlller information on the EPBC Act (Commonwealth), refer to:
hII P:llwww.environlllcnl.gov.au/epbc/index.htm
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management operation, or wildlife management plan). In respect
to fisheries, this means that:
• All State fisheries requiring an export license, and all
Commonwealth Government managed fisheries, must be
managed within an established management regime.
• An independent assessment of the management regime must
be carried out and ensure that, over time, fisheries are
managed in an ecologically sustainable way.
This independent assessment of the management regime is
carried out on each "defined" fishery, using a set of guidelines21
which indicate that the management regime must:
• "Be documented, publicly available and transparent;
• Be developed through a consultative process providing
opportunity to all interested and affected parties, including
the general public;
• Ensure that a range of expertise and community interests
are involved in individual fishery management committees
and during the stock assessment process;
• Be strategic, containing objectives and performance criteria
by which the effectiveness of the management arrangements
are measured;
• Be capable of controlling the level of harvest in the fishery
using input and/or output controls;
21. DEWR. 2007. "Guidelines For The Ecologically Sustainable Management
of Fisheries-2007". Commonwealth Department of Environment and Water
Resources (DEWR), Australian Government.
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the II/eans of enforcing critical aspects of the
ilwllak~eflJen/ arrangements;
I'PIIIJli.li' .fbI' the periodic review of the performance of the
management arrangements and the management
.,'II'iJlijall'j~" objectives and criteria;
capable qj'assessing, monitoring and avoiding, remedying
ml/;,tra/lng any adverse impacts on the wider marine
,\)('liJI'n In which the target species lives and the fishery
and
ihl,"""O c'o/npliance with relevant threat abatement plans,
very plans, the National Policy on Fisheries Bycatch,
by('a/eh action strategies developed under that policy."
issue considered in these independent assessments of
Eillii4Vil4kit i the compliance with all existing national legislation
onal agreements that Australia has ratified. Other
aspects of the EPBC Act (Cwth) in regard to fisheries
13, [)ivision I which deals with the listing of threatened
and ecological communities, including fish, as
11\lI':OI"'''\1,I'on dependent, vulnerable, endangered, critically
angered or extinct. Once listed, impacts on these fishes
fH'{; 8ubject to detailed impact assessments and recovery
rdan8 that may include the declaration of protected habitat
considered critical to the species' survival. At the
('ommonwealth level, there are currently 45 species of fish
listed, including several previously important commercial
rq)(;;cJes.
Part 13, Division 3 which protects all cetaceans (whales,
dolphins and porpoises) within all Commonwealth and State
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waters and sets up offences for killing, injuring or possessing
cetaceans.
• Part 13, Division 4 which specifically lists "marine species"
within Commonwealth waters that are protected, including
sea-snakes, seals, crocodiles, dugongs, turtles, Sygnathids
(seahorses and pipe-fishes) and sea birds. These species
can only be taken under a permit system.
• Part 15 which allows for the establishment and management
of a range of "protected areas" including Commonwealth
Marine Protected Areas (MPAs). There area currently 15
MPAs in Commonwealth waters22 .
As a consequence of the EPBC Act (Cwth), the Minister for
the Environment, Heritage and the Arts has the final approval
for the operation of fisheries within Commonwealth waters and
for the approval of the export of any wild fish products, whether
captured from either State or Commonwealth waters. In other
words, at the national level within Australia, the environmental
agency has become the "gamekeeper" and been given the over-
riding authority to approve fishing activities, based on the
sustainability of individual fisheries operations. This fundamental
shift in the legislative regime governing fisheries, which began
with the introduction of the EPBC Act (Cwth) in 1999, continues
to develop and shape the long-term future of commercial and
recreational fisheries in Australian waters.
22. For current list of Commonwealth managed MPAs refer to: http://www.
environment.gov.au/coasts/mpa/index.html
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19th century. It was clearly documented in the early
lation and regulations that these early fishing rules
in place for the protection of juvenile fish, to create
rt:8crves and to protect areas where fishing may have been
inable.
('mnmercial Fisheries Management
the past century, these objectives have been strengthened
fisheries management has progressed from an open access
involving a general commercial fishing license to fish
n kllly waters, to a closed and highly regulated system of
where each license relates to a particular fishery
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NSW coastal waters, namely:
• Since 1999, all fisheries that involve the export of fish
products and therefore require a Commonwealth export
• Like the national fisheries management system, commercial
fishing activities are defined and grouped into fisheries
management "units" on the basis of area fished, fishing
gear used or species taken, or a combination of these factors.
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• These fisheries are subject to the NSW Fisheries Management
Act (1994) which sets out the general principles of
management, provides for property rights (called "shares")
within defined fisheries, allows for the preparation of
management plans (or fisheries management strategies),
provides for the setting up of fisheries management advisory
committees and gives the basis for the preparation of specific
fisheries regulations for individual fisheries.
23. Fishery management strategies are prepared to: provide a long term vision
for management of a fishery or activity; clearly outline the strategies that
are in place to achieve that vision; provide stakeholders with greater certainty
by knowing the management programs that apply in the fishery or activity,
and provide useful background information. The strategies allow the community
to scrutinize the management arrangements for each fishery or activity and
seek to ensure that the management arrangements in place provide sustainable
fisheries and activities into the future. For further information about the
environmental assessment of commercial fisheries in NSW waters, please
refer to: http://www.dpi.nsw.gov.au/fisheries/commercial/ea
Since December 2000, all significant fisheries in NSW
waters are subject to an environmental assessment process,
under the NSW Environmental Planning and Assessment
Act (1979). This is accomplished by preparing a fisheries
management strategy which is assessed in terms of economic,
environmental and social impacts23 •
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l,c(mse lIrc subject to an additional environmental assessment
the E~PJ3C Act (Cwth).
NS W Ocean Trap and Line (Commercial) Fishery
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Under normal circumstances, no further licenses will be issued
in the fishery, either by Commonwealth or State governments.
However, existing licenses can be bought and sold by both the
government and by the license holders. As a result of the issuing
of "shares" in the fishery, management can be imposed on the
fishery, but to close the fishery all existing license holders would
need to be bought out. This provides a level of security to the
fishers and a market value for licenses, as well as a mechanism
to buy-out fishers and to close fisheries. Once declared as a share
management fishery, the next steps are to create a Management
Advisory Committee composed of shareholders and government
representatives and to develop a fisheries management strategy
(or plan), which undergoes normal environmental assessment
processes that prevail on any major development. As a result,
the NSW Ocean Trap and Line Fishery Management Strategy, an
Environmental Impact Assessment (EIA) and an Environmental
Impact Statement (EIS) were prepared during 2005-6. These
documents were placed on public display, exposed to public
scrutiny and then eventually approved by the Government, after
adopting any recommended modifications.
NSW Recreational Fishing
Recreational fisheries are another example of a State Government
managed fishery. It has long been recognized that in NSW coastal
waters, large quantities of fish are captured for sport and for
personal consumption, by the general public. A recent survey in
2000-0 I found that about over one million people fish within
NSW waters at least once a year and expend about $A550 million
per year on equipment and activities related to NSW recreational
fishing24 . Conflict between recreational and commercial fishing
was identified as a major management problem, particularly since
24. NSW DPI (undated report) "Survey of Recreational Fishing in New South
Wales." Available from: NSW DPI, Sydney, Australia.
lAL lIlF LJiGAL REGIME FOR THE PROTECTION AND EXPLOITATION 129
FISHES, WITH SPECIAL REFERENCE TO AUSTRALIA
and resulted from a situation in which commercial
al fishers targeted many of the same fish species,
cd' I he same locations. The size and importance of the
I fishing activity, and the conflicts that had arisen, led
that this sector of the fishing industry also needed
IHH\:fuIly Inanaged. In addition to the management of
fishing, the NSW Fisheries Management Act (1994)
for the management and regulation of recreational
tional fishing licenses have been required in NSW for
in "inland waters" for many years and was designed to
YdH(H,I'u funds to allow re-stocking offish into freshwater reservoirs
However, in 2001, recreational fishing licenses were
for coastal areas, called the Saltwater Recreational
ccnse. 'The introduction ofproperty rights for commercial
followed by creation of the recreational saltwater fishing
had a major impact on fisheries in NSW waters. The
reason for the introduction of recreational fishing licenses
revenue that could be used to directly manage
!'it the recreational fishing sector. As a direct result of
1lillcHhlction of the recreational fishing license within NSW
wnters, over 27% of the State's coastal waterways have
closed to commercial fishing, through a buyout of
fllt>rcinl fishing licenses using the funds generated by the
irmnl license. This has created over 30 areas that are
available to recreational fishers. In other words, the
en IIn pact of the introduction of a saltwater recreational fishing
in NSW has been to provide the funds to buy-out
I fisheries licences and close areas to commercial
II activities.
pIe of a State Government
ized that in NSW coastal
ltured for sport and for
Iblic. A recent survey in
llion people fish within
end about $A550 million
tted to NSW recreational
and commercial fishing
'oblem, particularly since
licenses will be issued
I or State governments.
1t and sold by both the
,s a result of the issuing
can be imposed on the
Ig license holders would
level of security to the
as well as a mechanism
)nce declared as a share
to create a Management
holders and government
es management strategy
vironmental assessment
velopment. As a result,
l1anagement Strategy, an
) and an Environmental
during 2005-6. These
)lay, exposed to public
y the Government, after
1S.
IN-,illN"I,,'11 and Threatened Fish Species within NSW waters
ational Fishing in New South
\ustralia. we IJ as a system of threatened species listings for
130 SOOCHOW LAW JOURNAL
Commonwealth waters (see above), the NSW Fisheries Management
Act (1994) also contains provisions for the declaring protected
fish species and for the listing of threatened fish species in NSW
waters25 . The process of listing threatened fish species is carried
out by an independent, expert committee (the Fisheries Scientific
Committee), set up by the legislation and consisting of seven
scientists covering the areas of marine and freshwater fish, aquatic
invertebrates and marine vegetation, including algae. There is an
opportunity for public comment on the proposed determination,
through a public exhibition. Once a species, population or
ecological community is listed as threatened, strategies must be
adopted for promoting recovery and these are set out in a Priorities
Action Statement. A recovery plan may also be prepared and the
key threatening processes can also be listed. The Species Recovery
Plan can identify habitat that is critical to the survival of the
threatened fish species, and can recommend changes in fishing
activity and in fisheries plans, such as fishing closures to protect
the species.
Conclusions
The legal regime for the protection of fishes and the control
of fishing activities has a long history in Australia with over a
century of active fisheries management. This management has
25. Under the NSW Fisheries Management Act, fish species can be protected
from capture and fish habitats protected from damage. This type of protection
may be afforded to species that are considered to be particularly important
(e.g., fish habitats such as mangroves and seagrasses), iconic (e.g., sea horses,
sea dragons and pipefishes) or perhaps rare in nature (e.g., rare aquaria fish).
In addition, Part 7A of the NSW Fisheries Management Act allows for the
listing of fish populations, species, or ecological communities as threatened
or presumed extinct; and, for the listing of threatening processes that has
led to a listing. These are species that are considered to be threatened with
extinction due to anthropogenic activities.
Illovided some protection to fish, particularly for the
IOn 01 juvenile fishes and habitats that were considered
(hvncrship (property rights) and jurisdiction are still
Illlll sOlnetimes need to be resolved by the courts, particularly
Ion 10 indigenous rights issues.
lIIILI(/AI, REGIME FOR THE PROTECTION AND EXPLOITATION 131
Ill' H';III~S. WITH SPECIAL REFERENCE TO AUSTRALIA
Ihis long history of regulation, over-fishing has still
III sorne fisheries and at some locations and there have
in allowable catches and in fishing capacity in
i·ries. Constant improvements and refinements to the
lin fisheries legal regime will be necessary in the future
nll('mpl to achieve sustainable fisheries management and
I!Pt! iHocks and populations of fishes for future generations.
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